











OF the [LIMTIT 8] of the pendal branch of jurifprudence.

fhould it not be made the duty of every man to fave another from mif-
schief, when it can be done without prejudicing himfelf, as well as to
abftain from bringing it on him? This accordingly is the idea purfued
in the body of the work *,

XX.

To conclude this fetion, let usrecapitulate and bring to a point the
difference between private ethics, confidered as an art or {cience, on
the one hand, and that branch of jurifprudence which contains the
art or {cience of legiflation, on the other. Private ethics teaches how
each man may difpofe himfelf to purfue the courfe moft conducive to
his own happinefs, by means of fuch motives as offer of themfelves :
the art of legiflation (which may be confidered as one branch of the
fcience of jurifprudence) teaches how a multitude of men, compolfing
a community, may be difpofed to purfue that courfe which upon the
whole 1s the moft conducive to the happinefs of the whole community,
by means of motives to be applied by the legiflator.

We come now to exhibit the limits between penal and civil jurif-
prudence.  For this purpofe it may be of ufe to give a diftin&
though fummary view of the principal branches into which jurifpru-
dence, confidered in its utmoft extent, i1s wont to be divided.

§ 2. JFurifprudence, its branches.
XXI.

Jurifprudence is a fictitious entity : nor can any meaning be found

for the word, but by placing it in company with fome word that fhall
be fignificative of a real entity. To know what is meant by jurifpru-
dence, we muft know, for example, what is meant by a book of jurifpru-
dence. A bock of jurifprudence can have but one or the other of two

k A woman’s head-drefs catches fire : water is at hand: a man, inftead of aflifting to
quench the fire, looks on, and lawghs at it. A drunken man, failing with his face
downwards into a puddle, is in danger of fuffocation : lifting hLis head a little on one
fide would fave him: another man fees this and lets him lic. A quastity of gun-
powder lies {cattercd about a room : a man is going into it with a lighted candle: ano-
ther, knowing this, lets him go in without warning. Who is there that in any of thefe
«cafes would think punifthment mifapplied ?
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Of the [LIMIT 8] of the penal branch of jurifprudence.

objeéts: 1. To afcertain what the Jaw' is: 2. Toalcertain what it ought
to be. In the former cafe it may be ftiled a book of expafitory jurifpru-
dence ; in the latter, a book of cenforial jurifprudence : or, in other
words, a book on the art of legiflation.

| XXII.

A book of expofitory jurifprudence is either authoritative or anautho-
ritative. It is ftiled authoritative, when it is compofed by him who, by
reprefenting the ftate of the law to be fo and fo, caufeth it fo to be;
that is, of the legiflator himfelf : unauthoritative, when it is the work
of any other perfon at large.

‘ XXIII.

Now law, or the law, taken indefinitely, is an abftradt and colletive
term ; which, when it means any thing, can mean. neither more nor
lefs than the fum total of a number of individual laws taken together ™.
It follows, that of whatever other modifications the fubje& of a book
of jurifprudence. is fufceptible, they muft all of them be taken from
fome circumitance or other of which fuch individual laws, or the affem-
blages into which they may be forted, are {ufceptible. The circum-
ftances that have given rife to the principal branches of jurifprudence
we are wont to hear of, feem to be as follow: 1. The extent of the
laws in queftion in point of dominion. 2. The political quality of
the perfons whofe condult they undertake to regulate. 3. The rime

¥ The word /aw itfelf, which ftands fo much in need of a definition, muft wait for it
awhile, (fee § 3): for there is no doing every thing at once. In the mean time
every reader will underftand it according to the notion he has been accuftomed to an-
nex to it. | '

m In moft of the European languages there are two different words for diftinguifhing
the abfiract and the concrete fenfes of the word Jew ¢ which words are fo wide afunder
as not even to have any etymological affinity. In Latin, for example, there is kx for the
concrete {enfe, jus for the abfiradt: in Italian, Jegge and dirizzo ¢ in French, li and
droit » in. Spanifh, /ey and derecho : in German, geferz and rechs. 'The Englifh is at
prefent deftitute of this advantage.

In the Anglo-Saxon, befides /age, and feveral other words, for the concrete fenfe, there
was the word right, anfwering to the German recht, for the abftralt; as may be feen in
the compound folc-right, and. in other inftances, But the word right having long ago
loft this fenfe, the modesn Englith no longer poflefles this advantage.
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Sf the [L IMITS) of the penal branch of jurifprudence.

of thexr being in force. 4, The manner in which they are expreffed.
5. The concern which they have with the article of pzrm//ament.

| XXIV.

In the firft place, in point of extent, what is delivered concerning
the laws in queftion, may have reference either to the laws of fuch
or fuch a nation or natiens in particular, or to the laws of all nations
whatfoever: in the firft cafe, the book may be faxd to relate to Jocal,
in the other, to univerfal, jurifprudence. |

Now of the infinite variety of nations there are upon the earth, there
are no two which agree exa@ly in their laws : certainly not in the whole ;
perhaps not even in any fingle article: and let them agree to-day,
they would dzfagree to-morrow. This is evident enough with regard
tothe fubftance of the laws: and it would be ftill more extraordinary
if they agreed in point of form ; that is, if tl they were conceived in pre-
cifely the fame ftrings of words. What is more, as the languages of
nations are commonly different, as well as their laws, it is feldom that,
ftrictly fpeaking, they have fo much as a fingle word in common.
However, among the words that are appropriated to the fubject of
law, there are fome that in all languages are pretty exactly correfpon-~
dent to one another : which comes to the fame thing nearly as if they
were the fam#, Of this ftamp, for example, are thofe which corre-
fpond to the words power, right, vbligation, liberty, and many others.

It follows, that if there are any books which can, properly fpeak-
ing, be ftiled books of univerfal jurifprudence, they muft be looked
for within very narrow limits. Among fuch as are expofitory, there
€an be none that are authoritative : nor even, as far as the fudfance of
the laws is concerned, any that are unauthoritative. . To be fufceptible
of an ‘univerfal application, all that a book of the expofitory kind can
have to treat of, is the import of words : to be, ftrictly fpeaking, uni-
verfal, it muft confine itfelf to termxnology Accordingly the defini-
tions which there has been occafion here and there to interfperfe in the
courfe of the prefent work, and particularly the definition hereafter given
of the word Jaw, may be confidered as matter belonging to the head of
univerfal jurifprudence. Thus far in frictnels of fpeech: though in
poxnt of ufage, where a man, in laying down what he apprehends to be
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the law, extends his views to a few of the nations with which his own is
moft connected, it is common enough to confider what he writes as
relating to univerfal jurifprudence.

It is in the cenforial line that there is the greateft room for dif-
quifitions that apply to the circumftances of all nations alike: and
in this line what regards the fubftance of the laws in queftion is as
fufceptible of an univerfal application, as what regards the words. That
the laws of all nations, or even of any two nations, thould coincide in
all points, would be as ineligible as it is impofiible ; fome leading
points, however, there feem to be, in refpect of which the laws of all
civilized nations might, without inconvenience, be the fame. To

mark out fome of thefe points will, as far as it goes, be the bufinefs
of the body of this work,

LS LIRS P R ]

XXV,

e il

In the {econd place, with regard to the political quality of the perfons
whofe conduct is the object of the law. 'Thefe may, on any given
accafion, be confidered either as membeys of the fame ftate, or ag
members of different ftates : in the firlt cafe, the law may be referred
ta the head of internal, in the fecond cafe to that of international

jurifprudence.

Now as to any tranfactions which may take place between individuals
who are fubjeéts of different ftates, thefe are regulated by the internal
laws, and decided upon by the internal tribunals, of the one or the
other of thofe ftates: the cafe is the fame where the fovereign of the
one has any immediate tranfactions with a private member of the
other: the fovereign reducing himfelf, pro re natd, to the condition of
a private perfon, as often as he fubmits his caufe to either tribynal ;

» The word international, it muft be acknowledged, is 2 inew one ; though, it is hoped,
{ufficiently analogous and intelligible. It is calculated to exprefs, in 2 more fignificant
way, the branch of law which goes commonly under the name of the /zww of nations :
an appellation fo uncharalteriftic, that, were it not for the force of cuftom, it would
{eem rather to refer to internal jurifprudence. The chancellor D’Agueflean has already
made, I find, a fimilar remark: he fays, that what is commonly called o/t des gens,
ought rather to be termed drosz entre /es gens ®.

# Oe-uvre_s, Tom, IL. p. 337, Edit. 1773, 12me..

whether



Of the [LIMI T 8] of the penal branch of jurifprudence. CCCXXV

whether by claiming a benefit, or defending himfelf againft a burthen. INTROD.
There remain then the mutual tranfattions between fovereigns, as fuch, Cu. XVIE
for the fubje&t of that branch of Junfprudence which may be properly
and exclufively termed international®. 4 |

"~ 'With what degree of propriety rules for the conduét of perfons of
this defcription can come under the appellation of lzws, is a queftion
that muft reft ¢l the nature of the thing called & /aw fhall have been
more particularly unfolded. S |

Tt is evident enough, that international jurifprudence may, as well
as‘internal, be cenforial as well as expaﬁtory, unauthoritative as well

as authontattve,-

. o XXVI.

Internal jurifprudencc, ac—ram, may either concern all the members of Internal ju-
a {tate mdﬁ'crlmmately, or fuch of them only as are connefed in the rifprudence,

way of refidence, or otherwife, with a particular diftri€. Jurifprudence ;?Sﬁiﬂﬁnd
is -accordingly fometimes diftinguithed into wational and provincial. i?fﬂagf par
But as the epzthet prawmml s hardly apphcable to diftri&s fo fmall
as many of thofe which have laws of their own are wont to be, fuch
as towns, parz[hes, and manors ; the term Jocal (where univerfal jurif-

prudence is plainly out of the que[hon) or the term part:cul‘zr, though

o In the times of James I. of England, and Philip ITL. of Spain, certain merchants
at London happened to have a claim upon Philip, which his ambaflador Gondemar did
not think fit to fatisfy. They applied for counfel to Selden, who advifed them to
fue .the Spanith monarch in the court of King’s Bench, and profecute him to an out-
lawry... They did fo: and the theriffs of London were accordingly commanded, in the
ufual form, to take the body of the defendant Philip, wherever it was to be found
within their bailywick. As to the fheriffs, Philip, we may believe, was in no great
fear of them: but, what anfwered the fame purpofe, he happened on his part to have
demands upon fome other merchants, whom, fo long as the outlawry remained in force,
there was no proceeding againft. Gondemar paid the money *. This was internal
jurifpradence : if the difpute had been betmxt Philip and jamcs himfelf, it would
have been mternatmnal

% Selden’s Table-Talk, tit. Law,

this
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Of the [LIMITS) of the penal branch of jurifprudence.

this latter 1s not very charatteriftic, might either of them be more
commodious °,
XXVII.

Thirdly, with refpet to time. -1n a work of the expofitory kind,
the laws that are in queftion may either be fuch as are ftill in force at
the time when the beok is writing, or fuch as have ceafed to be in
force. In the latter cafe the fubjeét of it might be termed antient ;
in the former, prefent or living jurifprudence : that is, if the {ubftantive
jurifprudence, and no other, muft at any rate be employed, and that
with an epithet in both cafes. But the truth is, that a book of the
former kind is rather a book of hiftory than a book of jurifprudence ;
and, if the word jurifprudence be expreflive of the fubject, it is only with
fome fuch words as biffory or amtiquities prefixed. And as the laws
which are any where in queftion are fuppofed, if nothing appears to
the contrary, to be thofe which are in force, no fuch epithet as that of
prefent or living commonly appears.

Where a book is fo circumftanced, that the laws which form the
fubject of it, though in force at the time of its being written, are in
force no longer, that book is neither a book of living jurifprudence,
nor 2 book on the hiftory of jurifprudence : it is no longer the former,
and it never was the latter. Itis evident that, owing to the changes
which from time to time muft take place, in a greater or lefs degree,
in every body of laws, every book of jurifprudence, which is of an
expofitory nature, muft, in the courfe of a few years, come to partake
more or lefs of this condition.

" The moft common and moft ufeful obje@ of a hiftory of jurifpru-
dence, is to exhibit the circumftances that have attended the eftablith-
ment of laws actually in force. But the expolfition of the dead laws
which have been fuperfeded, is infeparably interwoven with that of the
living ones which have fuperfeded them, The great ufe of both thefe

P The term municipal {eemed to anfwer the purpofe very well, till it was taken by
an Englifh author of the firlt eminence, to fignify internal law in general, in contra-
diftinttion to international law, and the imaginary law of nature. It might fill be
afed in this fenfe, without {cruple, in any other language.

branches



Of the [LIMITS] of the penal branch of jurifprudence.

branches of feence, is to furnmifh examples for the ars of legif-

-
larinn ¢
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XXVIII.

Fourthly, in point of expreffion, the laws in queftion may {ubfift
either in the form of fatute or in that of cuffomary law. As to the
difference between thefe two branches (which refpe&ts only the article
of form or expreflion) it cannot properly be made appear till {fome
progrefs has been made in the definition of 4 law,

| XXIX,

Laftly, The moft intricate diftinction of all, and that which comes
moft frequently on the carpet, is that which is made between the civil
branch of jurifprudence and the peral/, which latter is wont, in certain
circumitances, to receive the name of criminal,

What is a penal code of laws ? What a civil code? Of what nature
are their contents ? Is it that there are two forts of laws, the one penal
the other civil; fo that the laws in a penal code are all penal laws,
while the laws in a civil code are all civil laws ? Or is it, that in every
law there is fome matter which is of a penal nature, and which there-
fore belongs to the penal code; and at the fame time other marter
which is of a civil nature, and which therefore belongs to the civil
code ? Or is it, that fome laws belong to one code or the other exclu-
fively, while others are divided between the two? To anfwer thefe
queftions in any manner that fhall be tolerably fatisfactory, it will be

neceflary to afcertain what 2 /aw is: meaning one entire but fingle

9 Of what ftamp are the works of Grotius, Puffendorf, and Burlamaqui? Are they
political or ethical, hiftorical or juridical, expofitory or cenforial 2=—Sometimes one
thing, fometimes another : they feem hardly to have fettled the matter with themfelves.
A defeét this to which all books muft almoft unavoidably be liable, which take for
their fubjeé the preteaded law of nature : an obfcure phantom, which, in the imagif—

nations of thofe who go in chace of it, points fometimes to manners, {ometimes to -

Jaaws 3 fometimes to what law 75, fometimes to what it ought to be *. Montefquieu fets
out upon the cenforial plan: but long before the conclufion, as if he had forgot his
firtt defign, he throws off the cenjor, and puts on the antiquarian. 'The Marquis Bec-
caria’s book, the firft of any account that is upiformly cenforial, concludes, as it fets
out, with penal jurifprudence.

¥ See Chap, 11. [Principles adverfe] xiv,
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cooxxviii  Of the [LIMITS] of the penal branch of jurifprudence.

INTROD. law: and what are the parts into which a law, as fuch, is capable of

. VLri
Nofle SAY RES

being diftinguithed : or, in other words, to afcertain what the proper-
ties are that are to be found in every obje¢t which can with propriety
receive the appellation of @ law. This then will be the bufinefs of
the third and fourth fe€ions: what concerns the import of the word
criminal, as applied to law, will be difcuffed {eparately in the fifth .

Occafion and r Here ends the original work, in the ftate into which it was brought in November,

é’[f;“‘;l’f;fi::lg s 1280, What follows is now added'in January, 1789.

nute, The third, fourth, and fifth feftions intended, as exprefled in the text, to have been
added to this chapter, will not here, nor now be given: becaufe to give them in a man-
ner tolerably compleat and fatisfattory, might require a confiderable volume. 'This
volume will form a work of itfelf, clofing the feries of works mentioned in the
preface. "

What follows here may ferve to give a flight intimation of the nature of the tafk,
which fuch a work will have to atchieve : it will at the fame time furnith, not any thing
like a fatisfaltory anfwer to the queftions mentioned in the.text, but a flight and gencra]
indication of the courfe to be taken for giving them fuch an anfwer.

Ty a Luaw lreve What is a law ? What the parts of a law? The fubjet of thefe queftions, itis to be
e R oblerved, is the logical, the ideal, the intelletual whole, not the phy/ical one: the luwy

and not the fatwe. An inquiry, dire@ed to the latter fort of obje&, could neither admit
of difficalty nor afford inttrution. In this fenfe whatever is given for law by the perfon or
perfons recognized as poflefling the power of making laws, is /aw. The Metamorphofes
of Ovid, if thus given, would be law. So much as was embraced by one and the fame
a of authentication, fo much as received the touch of the fceptre at one firoke, is one
law: a whole law, and nothing more. A flatute of George JI. made to {ubflitute
an or inftead of an and in a former ftatute’is a compleat law : a ftatute containing an
entire body of laws, perfedt in all its parts, would not be more {o. By the word Jaw
then, as often as it occurs in the {ucceeding pages, is meant that ideal objeé, of which
the part, the whole, or the multiple, or an affemblage of parts, wholes, and multiples
mixed together, is exhibited by a ftatute ;5 not the flatute which exhibits them,

Every law is Every law, when compleat, is either of a coercive or an uncsercive nature.
either a com-
mand, or a ie-

vocation of one.  An uncoercive, or rather a difcoercive, law is the rewocation, in whole or in part, of a
coercive law.

A declaratory What has been termed a declaratory law, {o far as it ftands diftinguithed from either 2

;ﬁ}sf{;zllcf:;’," coercive or a difcoercive law, is not properly (peaking a law. It is not the expreflion

a law. of an a& of the will exercifed at the time: it is a mere notification of the exiffence of
a law, either of the coercive or the difcoercive kind, as already fubfifting : of the exiftence
of fome document expreflive of fome alt of the will, exercifed, not at the timsz, but at
fome former period. If it does any thing more than give information of this fu&t, vis.

of the prior exiftence of a law of either the coercive or the difceercive kind, it ceafes pro

A coercive law is a command.

taniy



Of the [LIMITS] of the penal branch of jurifprudence.

tanto to be what is meant by a declaratory law, and affuming either the coercive or the
difcoercive quality.

Every coercive law creates an offznce, that is, converts an a& of fome fortor other into
an offence. It is only by fo doing that it can impofe obligation, that it can produce
COE?’C!O?I-

A law confining itfelf to the creation of an oﬁ'ence, and a law commanding a punith-
ment to be adminiftered in cafe of the commiflion of fuch an offence, are two diftinét
laws ; not pa.'rts (as they {eem to have been generally accounted hitherto) of one and
the fame law. The afls they command are altogether different; the perfons they are
addrefled to are altogether different. Inftance, Les no man fieal 5 and, Let the judge caufe
whoewwer is convilled of flealing to be hanged.

They might be fliled ; the former, a fimply imperative law; the other, a punitory :
but the punitory, if it commands the punithment to be infli¢ted, and does not merely
permit it, s as truly imperative as the other: only it is punitory beflides, whichthe
other is not.

A law of ‘the difcoercive kind, confidered in itfelf, can have no punitory law belong-
ing to it : to receive the affiftance and {upport of a pumtory law, it muft firt receive

that of a fimply imperative or coercive law, and it is to this latter that the punitory law
will attach itfelf, and not to the difcoercive one. Example ;. difcoercive law. The fheriff
bas power to hang all fuch as’1he judge, proceeding in due courfe of law, fhall order him to
hang. Example of a coercivelaw, made in fupport of the above difcoercive one. Let no
man binder the Joeriff from banging fuch as the judge, proceeding in due courfé of law, fhall
order him to bang. Example of a punitory law, made in fupport of the above coercive
one, Let the judge canfe to be imprifoned whofoever attempts to hinder the feriff Srom bang..
ing oney whom the judge, proceeding in due courfe of law, has ordered him to hang.

But though a fimply imperative law, and the punitory law attached to it, arefofar
ditin&t laws, that the former contains nothing of the.latter, and the latter, in its dire&
tenor, contains nothing of the former; yet by implication, and that a neceflary one, the
punitory does involve and include the import of the fimply imperative law to which it
isappended. 'Tofay to the judge, Caufe 1o be hanged whoewer in due form of law is con-
widted of flealing, is, though not a dire&, yet as intelligible a way of intimating to men
in general that they muft not feal, as to fay to them dire@ly, Do noz fleal : and one fees,
how much more likely to be eficacious. _

It fhould feem then, that, wherever a fimply imperative law is to have a punitory one
appended toit, the former might be fpared altogether : in which cafe, faving the excep-
tion, (which naturally fhould feem not likely to be a frequent one) of a law capable of
anfwering its purpofe without fuch an appendage, there fhould be

L 2V ot
- IJU

occafion in the
whole body of the law for any ‘other than punitory, or in other words than penal, laws,

And this, perhaps, would be the cafe, were it not for the neceflity of a large quantity of
matter of the expefitory kind, of which we come now to fpeak.

It will happen in the inftance of many, probably of moft, poﬂibly of all commands
endued with the force of a public law, that, in the expreflion gwen to fuch a command,.
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it thall be neceflary to have recourfe toterms too complex in their fignification to exhi-
bit the requifite ideas, without the affiftance of a greater or lefs quantity of matter of an-
expofitory natare. Such terms, like the {fymbols ufed in algebraical notation, are rather
fobftitutes and indexes to the terms capable of themf{elves of exhibiting the ideas in quef-
tion, than the real and immediate reprefentatives of thofe ideas.

Take for inftance the law, Thou fbalt not feal : Such a command, were it to reft there, .
could never fufficiently anfwer the purpofe of a Jaw, A word of fo vague and unexplicit
a meaning can no otherwife perform this office, than by giving a general intimation of a.
variety of propofitions, .each requiring, to convey it to the apprehenfion, a more particu-
lar and ample aflemblage of terms. Stealing, forexample, (according to a definition not-
accurate enough for ufe, but fufficiently fo for the prefent purpofe) is the taking of a thing
awhich is another’s, by one.wbo has no TITLE fo to do, and is confcious of his having nowe.
Even after this expofition, fuppofing- it a correét one, can the law be regarded as com.
pleatly expreffed ? Certainly not. For what is meant by a man’s having a TATLE to take a-
thing ? Tobe compleat, the law muft have exhibited, amongft a multitude of other things, .
two catalogues : the one of events to which it has given the quality of conferring title in:
fuch a cafe; theother of the events to which it has given the quality of raking it away,
What follows ? That for a man to have flolen, for a man o bawe had no title to awbat be tosk, .
either no one of the articles contained in the firft of thofe lifts muft have happened in his-
favour, or if there has, fome one of the number of thofe contained.in the fecond, muft
have happened to his prejudice,

Such then 1is the: nature of a general law, that while the imperative part of -it, the -
punédum faliens as it may be termed, of this artificial body, fhall not take up above two or
three words, its expofitory appendage, without which that imperative part could not.
rightly perform its ofice, may occupy a confiderable volume. .

But this may equally be the caie with a private order given in a family. Take forin-
ftance one from a bookfeller to his foreman. Remowve, from this fhop to my new one, my

awhale fock, according to this printed catalogue.—~Removve, from this foop to my new one, my
avhole flock, is the imperative matter of this order : the catalogue referred to contains the -
expofitory appendage.

The fame mafs of expofitory matter may ferve in common. for, may appertain in
common to,” many commands, many maffes of imperative matter. Thus, amongft other
things, the catalogue of collative and ablative events, with refpef to titles above fpoken of, .
(fee N° IX. of thia note, and {ee the theet of correions, laft paragraph but one,) will"
belong in commeon to all or moft of the laws conflitutive of the various offences againft
property. ‘Thus, in mathematical diagrams, one and the fame bafe thall ferve for a-
whole clufter of triangles.

Such expofitory matter, being of a complexion fo- different from the imperative, it -
would be nowonder if the connetion of the former with the latter fhould efcape the ob-
{ervation : which, indeed, is perhaps pretty generally the cafe. And fo long as any mafs -
of legiflative matter prefents itfelf, which is not itfelf imperative or the contrary, or of

. which the conneftion with .matter-of one of thofe. two defcriptions is not apprehended, fo

long
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Jong and fo far the truth of the propofition, 7hat every law i5 a command ov its oppofite,
may remain unfufpeéted, or appear queftionable ; fo long alfo may the incompleatnefs
of the greater part of thofe mafles of legiflative matter, which wear the complexion of
.compleat laws upon the face of them, alfothe method to be taken for rcndermg them
really compleat, remain undifcovered.

A circumftance, that will naturally contribute to increafe the difficulty of the difcovery,
s the great variety of waysin which the imperation of a law may be conveyed—the great
variety of forms which the imperative partofa law may indiferiminately affume : fome
‘more dire@ly, fome lefs directly expreilive of the imperative quality. Thou fbalt not fieal,
Let no man feal. Whefo fealeth ball be punifbed fo and fo. If any man fleal, be foall be
punifbed fo and fo. Stealing is wbere a man does fo and fo: the punifbment for flealing is
4o and fo. 7o judges, fo and fo named, and fo and fo conflituted, belong the cognizance of
Juch and fuch offences’s viz. flealing=~and fo on. Thefe are but partof-a multitude of forms
of words, in anyof which the command, by which ftealing is prohibited, might equally be
couched::
clouded and concealed from ordinary apprehenfion.

_ After this explanation, a general propofition or two, that may be laid down, may help
to.afford fome ligtle infight into the fru&ure and contents of a compleat body of laws.—8o
many. different forts ‘of offences created, fo many different laws of the coercive kind: fo
many exceptions taken out of the deferiptions of thofe oﬂ'ences, fo many laws of the difcoer-
cive kind, | : -

To clafs: qﬂerzca;; as hath-been attempted to be dome in the preceding chapter, is there-

fore to'clafs Jaavs ¢ to exhibit a complcat cataioguc of allthe offences created by law,

including the whole mafs of expofitory marter neceffary for fixing and exhibiting the im..

portiof the terms contained inthe feveral:laws, by which thofe offences are refpeltively

created; would be:to exhibit a compleat colletion of the laws in force :in a word, a

compleat Body of- ]aw; a'pannomion, if fo it might be termed.

From the obfeurity-in which the limits- of a /aww, and the diftin&ion betwixt a law of
the civil or fimply imperative kind and a punitory law; are naturally involved, refults
the obfcurity of the limits betwixt a civil and a penal code, betwixt the civil branch of the
faw and the penal.

The queftion, WWhat parts of the total mafs of legiflative matter '-éeli;ﬁg to the civil brauch,
and awhat to the. penal ? fuppofes that divers political fates, or at leaft that fome one fuch
flate, are to be found, having as well a civil code asa penal code, each of thein compleat
in its kind, and:marked out by certain limits. But no one fuch ftate has ever yer exiited.

To put a queftion to which a true anfwer can be given, we muft fubftitute to the fore.
going queftion fome fuch one as that which follows:

Suppofe two mafles of legiflative matter to be drawn up at this time of- day, the one’
under the name of a civil code, the other of a penal code, cach:meant to be compleat in
its kind—win what general way, is it natural to fuppofe, that the different {orts of matter,
as above diftingulthed, would be diftributed between them ?

Uu 2z To
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To this queftion the following anfwer feems likely to come as near as any other to the:
trath,

The civil code wouldnot confiftof a colleftion of civil laws, each-compleat in itfelf, as
well as clear of all penal ones :.

Neither would the penal code (fince we have feen that it-ces/d not) confift of a colleGion
of;puhitive laws, each, not only compleat in itfelf, but clear of all civil-ones. But

The civil code would confift chiefly of mere mafles of expofitory matter.. The impera-
tive matter,. to which thofe mafles of expofitory matter refpectively appertained, would
be - found=—-not in that fame code-—not in the civil code—nor in a pure flate, free from all
admixture of punitory laws; butin the penal code—in a-ftate of combination—involved,.
in manner as above explained, in fo many. correfpondent punitory laws..

The penal code then would confift principally of punitive laws, involving the impe--
rative matter of the whole number of civil laws : along with.which would probably alfo.
be found. various mafles of expofitory matter, appertaining,.not to the civil, but to the.
punitory laws.  The body of penal law,.enalted. by the Emprefs-Queen Maria Therefa,.
agrees pretty well with this account.

‘The mafls of legiflative- matter publifhed in French as-well as German, under-the
aufpices. of Frederic the IId. of Pruflia, by the name of Code Frederic, but never efta--
blithed with force of law *, appears, for example, 10 be almoft wholly compofed of maffes:
of expofitory matter, the relation of which to any imperative matter appears to have been.
but very imperfeétly apprehended. . |

In that.enormous mafs of confufion and inconfifiency, the antient Roman;. or, as it-is
termed. by way of eminence, the ciwi/ law, the imperative matter, and even all traces of*
the imperative charater, feem at laft to have been {mothered in the expofitory. Efs.
had been the language of primaval fimplicity : effo had been the langnage of the twelve
tables. By the time of Juftinian (fo thick wasthe darknefsraifed by clouds of commen-
tators) the penal law had been crammed-into an odd corner of the civil-—the whole cata-
logue pfoffences, andeven of crimes, lay buried under-a heap of obligations—avill was hid
in opinion~—2nd the original effe had transformed itfelf.into widetsr, in the mouths even of
the moft defpotic fovereigns.

Among the barbarous nations that grew up out of the ruins of the Roman Empire, .
l.aw, emerging from under the mountain of expefitory rubbith, reaffumed for a while the
language of command : and then fhe had fimplicity at leaft, if nothing elfe, to recom-.
mend her.

Befides the civil and-the penal, every compleat body of law muft contain a third.
branch, the conflitational.

The conftitutional branch is chiefly employed-in conferring, on particular clafles of per-.
fons, poavers, to be exercifed forthe good of the whole fociety, or of confiderable parts of
it, and. preferibing deries to the perfons invefted with thofe powers. "

The powers are principally conftituted, in the firft inflance, by difcoerd¢ive or permiflive -

laws, operating as exceptions to.certain laws of the coercive or imperativekind. Inftance:.

* Mirabeau {ur la. Monarchie Pruflienne, Tom. v, Liv. 8, p. 218,
A taxe
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A tax-gatherer, as fuch, may, on fuch and fuck an occafion, vake fuch and fuch things, witheut CONCLUD-
any other T1TLE, - NG NOFE'_i
The duties are created by imperative laws,. addreffed to the perfons on whom the |
powers are conferred. Inflance : ‘On fuch and fuch an occafion, fuck and fuch atax-gatberer
Sball take fuch and fuck things, Such and fuch a judge hall, in fuch and fuch a cafe, caufe
perfons fo and fo offending to be hanged,
The. parts which perform the fun&ion of indicating who the individuals are, who, in
" every cafe, fhall.be confidered as belonging to thofe claffes, have neither a permiflive
c&ﬁx_plexijon,: nor an imperative,
« . They are fo many mafles of expofitory matter,-appertaining-in common to all laws;
into the texture of which, the names of thofe claffes of perfons have occafion 1o be inferted,
Inftance : imperative matter :—Ler rhe judge canfe awhoewer, in due courfe of law, is con-
wifted of flealing, to be banged. Nature of the expofitory matter :—Who is the perfon
meant by the word judge ? He who has been inuvefled with that office in fuch a manner :
and in refpect of whom no event has happened,. of the number of thofe, to which the effeét
is-given, of reducing him to the condition of one diweffed of that office, |
Thaus it is, that one and the fame law, one and the fame command, will have its matter ﬁﬁgiﬂ .
divided, not only between two great codes or main branches of the whole bady of the ter of one law

_ .. . ) . T e may be divided
laws; the civil and the penal; butamongft three fuch branches,.the civil, the penal, and among all three

the conftitutional. . codes. :
In countries,.where a great part'of the law exifts in no other fhape, than that of what in X X1V,

England is called common law, but might be more expreflively termed judiciary, there fﬁ’;ﬂi{_‘t‘?g -

muft be a great multitude of laws, the import of which cannot be fufficiently made out quantity of it

. . . . exifts every
for praftice, without referring to this commen law, for more or lefs of the expofitory mat- where, in 1o

ter belonging to them. Thus in England the expofition of the word sirle, that bafis of ©other form than
o ‘ Y 1 £i . 10 b. that of common -
the whole fabrick of the laws of property, is no where elfe to be found. And, as uncer- or Judiciary

tainty is of the very eflence of every particle of law fo denominated (for the inftant it is 12w
cloathed in a certain authoritative form of words it changes its nature, and paffes over to
the other denomination) hence it is that a great part of the laws in being in {uch countries
remain uncertain and incompleat, What are thofe countries ? To this-hour, every one

on the futface of the globe:

Had the fcience of architeture mo fixed nomenclature belonging.to it—were there Henz?fri';{ .
no fettled names for diftinguilhing the different forts of buildings, nor the different parts plorable Fare.
of the famebuilding from each other—what would it be ? It would be what the fcience of gf E‘:;égggﬁe
legiflation, confidered with refpeét to its form, remains at prefent. confidered in

Were there no architeéts who could diﬂinguiﬂl a dwelling-houfe from a barn, or a }fﬁf’& of its

fide-wall from a cieling, what would architeéts be ? They would be what all legiflators

are at prefent..

From this very flight and imperfe® fketch, may be colle&ted not an anfwer to the' XXVI.

L] - - - - . 0 : "t
queftions in the text but an intimation, and that but an imperfeé one, of the courfe to foﬁj}’f,‘;’ I;idefx_

be taken for giving fuch an anfwer ; and, at any rate, fome idea of the difficulty, as well emplification of
| the difficulty as

2s of the neceflity, of the tak, well as impors
tance of this

If
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If it were thought neceffary torecur to experience for proofs of this difficulty and this
neceflity, they need not be long wanting.

Take, forinftance, fo many well-meant endeavours on the part of popular bodies, and
{fo many well-meant recommendations in ingenious books, to-reftrain fupreme reprefenta.
tive affemblies from making laws in fuch and fuch cafes, or to fuch and fuch an effeét.
Such laws, to anfwer the intended purpofe, require a perfe@ maftery in the {cience of -law

-confidered in refpe of its formw—in the fort of anatomy fpoken of in the preface to this

work : but a pérfe@t, or even a moderate-infight into that {cience, would prevent their

- being couched in thofe loofe and inadequate terms, in which they may be obferved fo fre-

gquently to be conceived ; asa perfeét acquaintance with the dictates of utility on that
head would, in many, if not in moft, of thofe inftances, difcounfel the attempt. Keep
to the letter, and in attempting to prevent the making of bad laws, you will find them
prohibiting the making of the moft neceflary laws, perhaps cven of all laws : quit the
letter, and they exprefs no more than if each man were to fay, Year laws fhall become ipfs
Sallo woid, as often as they contain any thing which is uot to my mind.

Of fuch unhappy attempts examples may be met with in the legiflation of many
nations : but in none more frequently than in that newly-created nation, one of the moft

enlightened, if not the moft enlightened, at this day onthe globe. -
Take, for inftance, the Declavation of Righrs; enacted by the flate of North Carolina

in convention, in or about the month of September, 1788, and faid to be copied, with 2
{mall exception, from one in like manner enacted by the flate of Virginia *,

The following, to go no farther, is the firft and fundamental article :

¢« That there are certain natural rights, of which men, when they form a focxal com-
¢ pa&, cannot deprive or diveft their pofterity, among which are the enjoyment of life
«« and liberty, with the means of acquiring, poflfefling, and prote&ling property, and
¢ purfuing and obtaining happinefs and {afety.”

Not to dwell on the overfight of confining to pofterity the benefit-of the rights thus de-
clared, what follows? ‘That—as againft thofe whom the protetion, thus meant to be afford-
ed, includes—every law, or other order, divefing a man of the enjoyment of life or liberty,
1s void.

Therefore this is the cale, amongft others, with every coercive law.

Therefore, as againft the perfons thus proteted, every order, for example, to pay
money on the fcore of taxation, or of debt from individual to individual, or otherwiie,
is void: for the effedt of it, if complied with, is < to deprive and divef him,”” pro tanto,
of the enjoyment of liberty, viz. the liberty of paying or not paying as he thinks proper :
not to mention the fpecics oppofed to imprifonment, in the event of fuch a mode of coer.
<icn’s being reforted to : likewife of property, which is itfelf a ¢ means of acquiring, pof-
< feffing, and protelling property, and of purfuing and obtaining happine(s and fafety.”’

Therefore alfo, as againft fuch perfons, every order to attack an armed encmy, in
time of war, is alfo void : for, the neceffary effe&t of fuch an order is, ¢ to deprive fome
«t of them of the enjoyment of life.”

* Recherches {ur les Etats-Unts, 8vo. 1783, Vol. I, p. 158.
7 The
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The above-mentmned confequences may fuffice for examples, amongft an endlefs train
of fimilar ones ¥

Leaning on his e¢lbow, in an attitude of profound and folemn meditation, * What &
“‘mubtitude of things there are,” (exclaimed the dancing- maﬂ;cr Marcel,) ¢ in a minyet 1
--May we now add }=—and in a law,

* % The Virginian Declaration of Rights, faid, in the French work above quoted, to have been enacted
the 1ft of June, 1776, isnot inferted in the publication entitled ¢« The Conflitutions of the feveral independent
Jtates of Anmerica, €8¢ Publifbed by -order of Congrefs: Philadelpbia printed.  Re-printed for Stockdele and Wals
kéry London, 1782 : though that publication contains the form of government enaéted in the fame con-
vention, between the 6th of May and the sth of July in the fame year.

Bnt in that fame publication is contained a Declaration of Rights, of the province of Maffachufits, dated in
the ¥ yaars 1779 and 1780, which in its firft article isa little fimilar : alfo one of the province of Pemfyl--
vania, dated between July 15th and September 28th, in which the fimilarity is rather more confiderable.

Moreover, the famous Declaration of Indcpendence, publifhed by Congrefs July ¢th 1476, after 2 pream-
bular opening, goes onin thefe words:  We hold thefe truths 10 be felf-evident : that all men are created equal:
that they are endued by the creator awith certain unalienabile rights : that among f# thofe are life, liberty, and the pur-
Juitof bappinefs.”

The Virginian Declaration of Rights is-that, it feems, which claims the honour of having ferved as a
model to thofe of the other Provinces; and in refpeét of the above leading article, at leaft, to the above--
mentioned general Declaration of Independency. See Recherches, &c. I. 197.

Wiio can help lamenting, that fo rational a caufe fhould be refted upon reafons, fo much &
get objections, than to remove them ?

But with men who are unanimous and hearty about meafures, nothing fo'weak but may pafs in the
charaéter of a reafon: ‘nor is this the firft-inftance in the'world, where the conclufion has fupported the -

premifes, inftead of the premifes the conclifion. .

End of the. Concluding Note and of the Work.
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