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any particular application. The cafe is the fame with regard to of-

fences againft the ftate. Without legiflation there would be no fuch

thing as a~ no particular perfons invefted with powers to be ex-

ercifed for the benefit of the reft. It is plain, therefore, that in this

branch the interference of the legiHatorcannot any where be difpenfed
with. We mu~ firft know what are the dilates of legiflation, before

we can know what are the dilates of private ethics

XIX.

A's to the rules of benèficence, thefe, as far as conce'rnsmatters of

detail, muft neceffarily be abandoned in great meafure te the jurif-
dt<3:Ion~ofprivate ethics. In many cafesthe beneficialquality of the

acbdepends efIentiaUyupon the diipoficidnof the agent that is, upon
the motives by which he appears to have been prompted to perform it:

upon their belonging to the head of fympathy, love of amity, or love

of reputation and not to any head of felf-regarding motives, brought
into play by the force of political conftraint in a word, upon their

being fuch as denominate his condu<3:free and voluntary, according to

one of the many fendesgiven to thofe ambiguous expreŒonsJ. Thé

limits of thé law on this head feem, however, to be capable of being
exte~ded a good deal farther than they feem ever to have been extended

hitherto. In particular, in cafes where the perfon is in danger, why

Il Butfuppofethedi6ta.tesof legiflationarenotwhattheyoughtta whatarethen,
or (whatin thiscafecornestothefamething)whatoughttobe, thediétatesofprivate
ethics? Dotheycoincidewiththedictâtesof législation,ordotheyopposethem,ordo
theyremainneuter? a veryintereftingqueftionthis,but one that belongsnot to the
prefentfubject. It belongsexclufivelyto thatof privateethics. Principleswhichmay
!eadto the folutionof it maybe feenin A Fragmenton Government,p. !;o,
Lond.ty~ô.

If wemaybelie.veM. Voltaire therewasa timewhenthe Frenchladieswho
thoughtthemfelvesneg!ectedbytheirhufbands,ufedto petition~Mr<</e~a~~
ihe technicalword,which,he fays,wasappropriatedto thispurpofe.Thefefortof

!aw-proceedingsfeemnotverywellcalculatedto anfwerthe defign accordinglywe
hearnothingof themnow-a-days.TheFrenchladiesof the prefentagefeemto be
undernofuchdifncutties.

Q~ ~'r t'Encyctop.tem. 7. art. ïmpuifTMCf.
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ihould it not be made the duty of every man to faveanother from mif-

~chief,when it can bedonewithout pr'ejudicinghinifelf, as well as to

abftain from bringing it on him? This accordinglyis the ideapurfued
in the body of the work

XX.

To conclude this lésion, let us recapitulate and bring to a point thé

differencebetween private ethics, confideredas an art or fcience, on

the one hand, and that branch of jurifprudence which contains thé

art or fcienceof legiflation, on the other. Private ethics teaches how

each man may difpofehimfelf to purfue the courfe moft conduciveto

his own happinefs, by means of fuch motives as offer of themfelves

ihe art of legiflation (which may be confidered as one branch of the

fcience of jurifprudence) teaches how a multitude of men, compofing
a community, may be difpofed to purfue that courfe which upon the

whole is thé moft conduciveto the happinefsof the wholecommunity,

by means of motives to be applied by the legiflator.
We corne now to exhibit the limits between penal and civil juris-

prudence. For this purpofe it may be of ufe to give a difUnct

though fummary view of the principal branches into which jurifpru-

ctence,confideredIn its uttr~oftextent, is wont to be divided.

~2. y~K~Mf~ branches.

XXI.

jurifprudence is a ricHtious entity nor can any meaning be found

-for thé word, but by placing it in company with fome word that fh:iU

be ficyniecative of a real entity. To know what is meant by jurifpru-

~ence, we muft: know, for example, what is meant by a book of jurifpru-

dence. A bock of jurifprudence can have but one or thé other of two

k A woman's head-drefs catches Sre water is at Land a man, InAead of aŒAing to

quench thé St'e, looks on, and laughs at it. A drunken man, faHing with his face

downwards into a puddle, is in danger of fuffocation lifting his head a little on one

~ide would fave him another man fées this and lets him lie. A quantity of gun-

yowder !!es fcattered about a room a man is going into it with a lighted candle ano-

ther, knowing this, lets him go in without warmng. Who is there that hi any of the%

.cafes would think punifhment mifapp~ed ?
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objech i. To afcertainwhat the law is 2. To afcertainwhat it ought

to be. In thé tonner cafeit may be ftiled a book of expofitoryjurUpru-

dence in thé latter, a book of cenforialjurifprudence or, in other

words, a book on the art of legiflation.
XXII.

A book ofcxpofitory jurifprudence is either autboritativeor unautho-

ritative. It is fUIedauthoritative, when it is compofedby him who, by

reprefenting the ftate of the law to be fo and fo, caufeth it fo to be

that is, of the legiQatorhimfelf: unauthoritative, when it is the work

of any other perfonat large.
XXIII.

Now law, or the law, taken indefinitely,is an abftraét and colle<3:ive

term which, when it means any thing, can mean neithermore nor

lefs than the fum totalof a number ofindividual Iaw§taken together".
It follows, that of whateverother modificationsthe fub)e<3:of a book

of jurifprudence. is fufceptible, they muft all of them be taken from

fome circumftanceor other of whichfuch individual laws, or thé affem-

blages into which they may be forted, are fufceptible. Thé circum-

ftances that hâve given rife to thé principal branches of jurisprudenceu J~ f71 li4i 6 ViJüfJEYtSJ4W1V
we are wont to hear of, feem to be as follow: i. The extent of the

laws in quefHon in point of dominion. 2. The political quality of

thé perfom whofe condud: jthey undertake to regulate. 3. The time

Théword/~witfelf,whichH&ndsfomuehinneedof a definition,muAwaitforit

awhile,(fee§g) for thereis no doingeverythingat once. In the meantime

t~eryreaderwillon<ierAandit accordingto thenotionhe hasbeenaccuftomedto an-
nextoit.

Inmo~of theEuropeanlanguagestherearetwodifferentwordsfordi~Inguiïhing
theab~fa~andtheconcretefenfesof theword/w whichwordsare fowideafunder

asnoteventohaveanyetymoiogica!affinity.inLatin,forexample,thereis lexforthe

concretefenfe,jus forthé aMract in Italian,leggeanddiritto in French,loiand

droit in Spanifh,leyand ~a.- in German,gefetzandrecht. The Englifhis at

prefentdeftituteof thisadvantage.
In theAnglo-Saxon,befides andfeveralotherwords,fortheconcretefenfe,there

wasthewordright,anfweringtotheGermanf~ fortheabAractasmaybefeenin

thecompoundfolc-right,andinotherinftances.Butthewordrighthavinglongago
lo~thisfenfe,themodernEnglifhnolongerpoNëiïc:thisadvantage.
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XXIV.

In the firft place, in point of extent, what is delivered concerning
the laws in queftion, may have reference either to the lawsof fuch

or fuch a nation or natiens in particular, or to thé laws of all nations

whatfoever in the firft cafe, the book may be iaid to relate to local,
in the othér, to K~i~~ jurifprudence.

Now of the infinitevariety of nations there are upon theearth, there

are no twowhichagreeexacHyin their laws certainlynot in the whole,i

perhaps not even in any fingle article and let them agree to-day,

they would difagree to-morrow. This is evident enough with regard

tothe~~Mf<?ofthe laws audit wouid be Ai]!more extraordinary
if they agreed in point of/c~ that is, if they wereconceivedin pre-
cifelythe famé &nngsof words. What is more, as the languages of

nations are commotHydifferent, as well as their laws, it is feldomthat,

AricHyfpeaking, they have fo much as a fingle word in common.

However, among thewords that are appropriated to the iub~ect of

law, there are fome that in all languages are pretty exacHycorrefpon-
dent to one another whichcornesto the fame thing nearlyas if they
were thé ~m~e. Of this flamp, for example, are thofe which corre-

fpond to the words~c'ay~, r~ c~c~, /i' and manyothers.

It follows, that if there are any books which can, properly fpeak-

iag, be ~tkd books of un!ver:faljurifprudence, they muft be looked

&)r within very narrowlimits. Among fuch as are expofitory, there

-can benone that are authoritative nor even, as far as théy~? of

,the lawsis .conccrned,any that are unauthoritative. To be fufceptible
of an univerfal application, all that a book of thé expofitorykind can

have to treat of, is the import of words to be, AricUytpeaking, uni-

verfal, it muft confineitfelf to terminology. Accordingly thé defini-
tions which there has been occaCon here and there to interfperfein thé
-courteoftheprefentwork, and particularlythe definitionhereaftergiven
of the word law, may be confideredas matter belongingto the head of
univeriat jurifprudence. Thus far in {tnctnefsof fpeech though in

point of ufage, where a man, in laying downwhat he apprehendsto be
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the law, extendshis views to a fewof the nationswith which his own n

moft connected, it is common enough to conuder what he writes as

relating to univerfal jurifprudence.
It is in the cenforial line that there is the greateft room for dif-

quifitions that apply to the circumftances of all nations alike and

in this line what regards the fubftance of the laws in queftion is as

fufceptibleof an univerfalapplication, as whatregards the words. That

the lawsof all nations, or even of any two nations, fhould coincide in

ail. points, would be as ineligible as it is impoHihte fome leading

points, however, there feem to be, in respectof which the lawsof all
civilized nations might, without inconvenience, be the fame. To
mark out fome of thefe points will, as far as it goes, be thé bufinefs

of thé body of this work,

XXV.

In the fecondplace, with regard to the politicalqualityof the perfons
whofe conduct is the object:of the law. Thefe may, on any given
occafion, be confidered either as members of the fame Hâte, or as

members of different Aates in the firft café, the law may be referred

to the head of internal, in the fécond cafe to that of ~pg~y

jurifprudence.
Now as to any tranfacUonswhichmay take place betweenIndividuals

who are fubjech of difrerent ftates, thefe are regulated by the internat

laws, and decided upon by the internai tribunals, of the one or the

other of thofe Haies the cafe is thé fame where the fovereignof the

cne has any immediate transactions with a private member of the

other the fovereign reducing himfeif, pro re K< to the condition of

a private perfon, as often as he fubmits his caufe to either tribunal

n Theword~M~c<M/,it mu~beacknowledged,isà Mwone though,it ishoped
fuSiciendyanalogousandintelligible.It iscalculatedtoexprefs,ina morefignificant
way,thebranchof lawwhichgoescommonlyunderthenameof the/< c/'~~i'/cM
an appellationfouncharaderiAic,that, wereit not fortheforceof cuftom,it would
feemrathertoreferto interna)jurifprudence.ThechancellorD'Ague~ïeauhasalready
made,1find,a fimilarrema.rk:hefays,thatwhatis commonlyca!!ed<i~-c//des~
onghtrathertobetermeddroitentreles~M~

Oeuvres, Tom. H. p. 337,Edit. :y73, nmc.
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whetherby c!aiminga benefit, or defendinghimfelf againft a burthen.

There remain then the mutual tranfaétionsbetweenfovereigns, as fuch,

for thé iubject of that branch of jurifprudence whichmay be properly

andexclufively termedinternationalo.

With what degree of propriety rules for the conduct of perfons of

this defcription can corne under the appellationof laws, is a queftion

that muAreit till thé nature of the thing called a law fhall have been

more particH~arlyun&!ded.

It is evident enough, that international jurifprudence may, as well

as internai, be cenforial as well as expofitory, unauthoritative as well

as authoritative.

XXVI.

Internai jurifprudence, again, maycicherconcernail the membersof

a ftate indiicrtrninately,or fuch of them oniy as are connecied in the

way of refidence,or otherwife,with a particulardlitrif):. Jurifprudence

is accordinglyjfbmecimes diftinguifhed into national and provincial.

But as the epithet provincialis hard!y applicable to diftric):sfo I;'nall

as manyof thofë which hâve laws of their own are wbnt to be, fuch

as towns, parifhes, and manors, the term local (where univerfaiJurif-

prudence is plainly out of thé queftion) or the term~ though

<' Inthétimesof James1.of England,andPhilipIII. of Spain,certainmerchants
at Londonhappenedtohavea claimuponPhilip,whichhisambaHadorGondemardid
not thinkfit to fatisfy. Theyappliedfor counfelto Selden,whoadvifedthemto
fuetheSpanifhmoriarchin thecourtof King'sBench,andprofecutehimto aneut'·

lawry. Theydidfo andtheiheriSsof Londonwereaccordinglycommanded,in the
ufualform,to take the bodyof thedefendantPhilip,whereverit wasto be found
withintheirbailywick.As to the fheriS~Philip,wemaybelieve,wasin no great
fearof them but,whatanfweredthe famepurpofe;hehappenedonhis parttohave
demandsuponfomeothermerchants,whom,folongastheoutlawryremainedin force,
therewasno proceedingagainft.Gondemarpaid themoney Thiswasinternai

jurifprudenceif thedifputehad beenbetwixtPhilipandJameshimfelf,it would
haveheeninternationa!.

~'Seideti'sTabIe-Tat!M.LAw.
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this latter is not very characterifHc,might either of them be more

commodiousP.

XXVII.

Thirdly, with refpeet to In a work of the expofitory kind,

the laws that are in queftionmay either be fuch as are flill in force at

the time when the book is writing, or fuch as have ceafedto be in

force. In the latter cafe thé fubjeci of it might be termed antient

in thé former, ~r~K/or~~ jurifprudence: that is, if the fubftantive

jurifprudence,and no other, muft at any rate be employed, and that

with an epithet in both cafes. But the truth is, that a book of the

former kind is rather a book of hiftory than a book of jurifprudence i

and, if the word~n~ be exprefHveof the fubject, it isonly with

fome fuch words as ~~o~y or antiquities prefixed. And as the laws

which are any where in queflion are fuppofed, if nothing appears to

the contrary, to be thofe which are in force, nô fuch epithet as that of

prefentor living commonly appears.

Where a book is fo circumftanced,that the laws which form the

fubjeét of it, though in force at the time of its being written, are in

force no longer, that book is neither a book of living jurifprudence,

nor a book on the hiftoryof jurifprudence it is no longer the former,

and it never was the latter. It is evident that, owing to the changes

which from time to time muft take place, in a greater or lefs degree,

in every body of laws, ëvery book of jurifprudence, which is of an

expofitorynature, muft, in the courfeof a few years, corne to partake

more or lefs of this condition.

The moft common and moft ufefuiobjcec of a hiftory of junfpru-'

dence, is to exhibit the circumftancesthat have attended the eftablifh-

ment of laws aéfually in force. But the expofitionof the dead laws

whichhave been iaperfedéd, is infeparablyintcrwovenwith that of the

living oneswhich hâve fuperfededthem. The great ufe of both thefe

P The termmunicipalfeemedtoanfwerthepurpofeverywell,ti!!it wastakenby
anEnglifhauthorof the firfteminence,to fignifyinternailawingeneral,incontra-
di(Hn6Honto internationallaw,and the imaginarylawof nature. It might?11be

n&dinthisfenfe,withoutCcruple,in anyotherlanguage.
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XXVIII.
Fourthly, in point of ~?-~e~, the laws in queflion may fubûH

either in the form of~ or in that of c~t/ry law. As to the

difference betweenthefe two branches (which retpe<3:sonlythe article

of form or expreuion) it cannot properly be made appear till fome

progrefs has been made in thé definitionof a law.

XXIX.

LafUy, The moft intricate difUncHonof all, and thaï which cornes

moft frequently on the carpet, is that which is made between the civil

branch of jurifprudenceand the penal, whichlatter is wont, in certain

circumftances, to receive thé name of f?-

What is a penal code of laws? What a civil code Of what naturee

are their contents? Is it that there are two forts of laws, the one penal

the other civil fo that the laws in a penal code are all penal laws,

while the lawsin a civil codeare all civil laws? Or is it, that in every

law there is fomematter which is of a penal nature, and which there-

j[orebelongs to the penal code and at thé fame time other matcer

which is of a civil nature, and which therefore belongs to the civil

code? Or is it, that fomelaws belong to one code or the other exclu-

{ively,while others are divided between the two? To anfwer thefe

queftions in anymanner that fhall be tolerably {atlstactory,it will be

neceûary to afcertain what a law is meaning one entire but fingle

? Of whatftampare theworksof Grotius,P~n'endorf,andBurlamaqu!? Arethey

politicalor ethicai,hUtorica!or juridical,expofitoryor cenforiali-Sometimesone

thing,ibmetimesanother theyfeemhardîytohavefettledthematterwiththemfelves.
A defe&thisto whichail booksmuftalmoftunavoidablybè liable,whichtakefor

theirfubjetlthepretendedlawc/'nature anobfcurephantom,which,in theimagi-
nationsof thofewhogo in chaceof it, pointsfometimesto ~M;M~,fometimesto

/awj (bmetimestowhatlawï'j, fometimestowhatit oughttobe Montefquieufets

out uponthe cenforialplan but longbeforetheconcluCon,as if hehad~brgothis

firftdefign,hethrowsoffthecenfor,andputsontheantiquarian.TheMarquisBec-

caria'sbook,thenrftof anyaccountthatis unifbrmiycenforial,concludes,as it fets

out,withpenaljurifprudence.
SeeChap. II. [Principles adverfe]xiv.
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law and what are thé parts into which a law, as fuch, is capable of

being ditUnguifhed or, in other words, to afcertain what the proper-

ties are that are to be found in every object which can with propriety

receive the appellationof a law. This then will be the bufinefs of

the third and fourth tenions what concernsthe import of the word

criminal, as applied to law, will be difcuffedfeparately in thé fifth

r Hèreendstheoriginalwork,in theflateintowhichit wasbroughtin November,

t~8o. Whatfotîowsis nowaddedin January,t~So.
The third, fourth, and fifth (étions intended, as expreffed in the text, to hâve been

added to this chapter, will not here, nor now be given becaufe to give them in a man-

ner tolerably compleat and ia.ttsfad:ory, might require a confiderable volume. This

volume will form a work of itfelf, clofing the ferles of works mentioned in the

preface.

What fo!!ows here may ferve to give a n!ght intimation of the nature of the ta&,

which fuch a work will have to atchieve it will at the fame time furnifh, not any thing

like a fatisfa~ory anfwer to the queftions mentioned in the text, but a fttght and gênera}

indication of the courfe to be taken for giving them fuch an anfwer.

What is a law ? What the parts of a law ? The fubjeS of thefe quellions, it is to be

obferved, is thé /egY~ thé the i'K/<'7/~Ka/whole, not the /?M/ one.: the

and not the~ An inquiry, dire~ed to the latter fort ofobjeA, could neither admit

of difficulty nor afford inAru~ion. In this fenfe whatever is given for law by the perfon or

perfons recognized as poffeffing thé power of making laws, is law. Thé Metamorphofes

ofOvid, if thus given, would be law. So much as was embraced by one and the fame

ad of authentication, fo much as received the toueh of the fceptre at one ~roke, is one

law a whore law, and nothing more. A ilatute of George JI. made to fubUitute

an or inftead of an and in a former ftatute'is a compleat law a flatute containing an

entire body of laws, pertcN in all its parts, would not be more fo. By the word law

then, as ofeen as it occurs in thé fucceeding pages, is meant that ideal objeft, of which

the part, the whole, or the multiple, or an auembtage of parts, wholes, and multiples

mixed together, is exhibited by a ftatute not the Katute which exhibits them.

Every law, when compleat, is either of a fcf)' or an uncoercive nature.

A coercive tawis a ~a~.?M'

An uncoercive, orrathera<<ï/coercive,!awisthe~Tof~o~, in whole or in part, ofa

coercive )aw.

What has been termed a ~f/~fa~ law, <b far as it ftands din:!nguiÛ!cd from cither a

coercive or a difcoercive law, is not properly fpeaking a law. it is not thé exprcflion

of an ae~of the will exercifed at the time it is a mère notification of thc exiftencc of

a iaw, .either of the coercive or the difcoercive kind, as already fubMing ofthe cxiftence

of fome document expreffive of fome ad of thé will, exercifed, not at the time, but at

fome former period. Jff it does any thing more than give information of this M, vix.

pf the prior exigence Of a law ofelther the coercive or the difcoercive kind, it ceafes/~c
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tanto to be what is meant by a declaratory law, and afTumingeither the coercive or the

diicoerctvequality.

Every coercivelaw creates an c~a~, that is, convertsan aR of fomefort or other into

an offence. It is only by fo doing that it can impofee~a<!M, that it can /<'c~fc

coercion.

A lawconfiningitfelf to the creation of anoffence, and a !awcommanding a punifh-

ment to be adminifteredin cafe of the commiflionof fuch an oftënce, are two diflinét

laws not parts (as they feemto have been generally accounted hitherto) of one and

the fame law. The a~s they command are altogether different the perfons they are

addreffedto are altogetherdifferent. hi~ance, ~M~K~M/; and, Let /~f~K~<-f!<~
tf~~fr Mconviéledof flealingto hehanged.

They might be ililed the former, a fimplyimperative law; the other, a punitory
but the punitory, if it commands the punifhment to be inSiRed, and does not merely

permit it, is as truly imperative as the other only it is punitory befides, whichthe

cther is not.

A !aw of the difcoercivekind, confideredin Itfeif, can hâve no punitory!aw be!ong-

ing to it to receive the aiMance and fupport of a punitory law, it muft firft receive

that ofa fimply imperative or coereive law, and It is to this latter that the punitory )aw
will attach itfelf, andnot to the difcoercive one. Example ;difcoercive law. 9~
bas~Mt~ <afA <!J '<X~, proceedingin duefCK~a/' /M;, rder t

~< Exampleof a coercivelaw, made in fupport of the abovedifcoercive one. Let no

manbinderthe Jheriff from~K~«'~ as the judge, proeudingin </Mf~t<)-/6a/a<M<,/&a//
orderhimto Example of a punitory law, made in fnpport of the above coercive
one. Let the judgecaufeto ~F~s~ '~e/a<"z~rattemptsto /'M~r ~r~c~ lang-

ing one, whomthe judge,proceedingMduecourfe?/' law, hasorderedhim to ~y.
But though a fimply imperative law, and the punitory law attached to it, are<bfar

diâmct laws, that the formercontains nothing of the.Iatter, and the latter, in its dire~
tenor, eontainsnothing of thé former yet by implication,and that a neceffaryone, thé

punitory does involve and include the import of the fimply imperative law to which it
is appended. To fayto thé judge, C~~ to ~i'd'.m~a~~)- dueform < rc,

Ty~M/M~, isj though not a direct, yet as intelligible a
wayofintimattngtomen

in general that they muft not Heal, as to fayto them direeMy,Do ~o//i'M/ and one fees,
how much morelikely to be eflicacious.

It ihouldfeemthen, that, wherevera fimply imperative law is to hâve a punitory one

appended to it, the former might be fpared altogether in which cafe, faving the excep-
tion, (which naturally ihould feem not likely to be a frequent one) of a law capable of

anfwering its purpofe without fuch an appendage, there fhouldbe no occafion in thé
whole body of the law for any'other than punitory, or in other words than penal, laws.
And this, perhaps, would be the cafe, were it not for the neceffityof a large quantity of
matter of the expofitorykind, of whichwe cornenow to fpeak.

ît will happen in the inftance of many, probably of moa, poiHblyof all commands
~ndaed with the forceof a pttHic law, that, in the expreSon given to fucha command
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it <haIIbe neceffaryto have recourfe to termstoc complex in their rignificatioiito exhi-

bit thé requifite ideas, without the aIEItanceof a greater or lefs quantity of matter of an

expofitorynature. Such terms, like the fymbolsufed in algebraical notation, are rather

fabttitutes andindexes tothe terms capable ofthemfetves of exhihiting the ideas in quef-

tion, than the real and immediate représentativesof thofe ideas.

Take for in~ance the law, ?~&~< /M/~M/ Sucha command, wereit toreft there,

could never fumciently anfwer the purpofeof a law. Aword of fo vague and unexplicit

ameaning can no otherwife perform this omce, than by giving a générât intimation of a.

variety of propofitions,.eachrequiring, to convey it to the apprehenfion,a more particu-
lar andample affemblageof terms. Stealing, for example, (according to a definitionnot

accurate enough for ufe, but fufficientlyib for the prefent purpofe) is ~<<M~- a/' N~
<w~:f~M~M~~r' axe.'wZ'cbas KoTtTLB~S ~odo, and fc~/fM~~e/his having M~.

Even after this expofition, fuppofing it a cofre~tone, can the law be regarded.as com.

pIeMiyexprefféd? Certainly not. For what is meant by a oMs~~T: T t TLjE<a a

tbing ? To be compleat, the law mu&haveexhibited, amongit a multitudeof other things,
two catalogues the one of events to which it bas given tite quality of fON/Tv~~ in

fuch a cafe the other of the events to whichit bas given the quality of f~~ ~w~y.

What follows? That for a manto have~o/fs, f<M'a<nan to ~at~~c what be

either no one of the articles contained in the nritof thofe lifts muft have happened in his

favour, or if there bas, fomeone of the numberof thofe contained.in the fecond, muA

have happenedto his prejudice.

Such then is thé nature of a général law, that while the imperative part of it, the

~MKtSMKjaliens as it may be termed,of this artificial body, fhall not take ap abovetwo or

three words, its expofitory appendage, without which that imperative part could.not..

rightly perform its oNice,may occupya confiderablevolume..

But this may equally be the cafe with a private order given in a family. Take for in-

flanceone from a bookfelier tohis fbreman.MMt~, from /hop to MyMt~ one, ~y
tt;~6/~~?c~, <3'~fcraï~'/o thisprintedcatalogue.-Remove,from t~/j rnyMtu one,my
<H~<<'~.?~, !$the imperative matter of this order the cataloguereferred to contains the

expofitoryappendage.
The fame mafs of expofitory matter may ferve in common for, may appertain in

commonto, manycommands, many maftesof imperative matter. Thus, amongït other

things, thecatalogueof~M and ablative events, with reipe&to /fj abovefpoken of,

(fée ? IX. of thia note, and fée thé meetof corrections, laft paragraph but one,) will

belong in commonto all or moftofthe lawsconftitutive of the variousoffences againft

property. Thus, in mathernatical. diagrams, one and the famé bafefhali ferve for a

whole clufter of triangles.

Such expofitory matter, being of a complexion fo difforent from the imperative, it

would be nowonder if the connectionof the former with the latter fhould efcape the ob-

fervation which, Indeed, is perhaps pretty generally the cafe. And folong as any mafs

of legiûative matter prefents itfelf, which is not itfelf imperative or the contrary, or of

which theconnecUonwithmattercf one of thofe twodefcriptionsis not apprehended, <b
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long and & iar the truth'of the propofition, y~cf~ ~w a ~M<TM~ <

may remain unfufpected, or appear que{tionab)e fb long alfo may the incompleatnefs

of the greater part of thofe maHesof legiflative matter, whichwear thé complexion of

compleat laws upon the face of them, alfothe method'to be taken for rendering them

really compleat, remain undifcovered.

A circumAance,that will naturally contribute to increafethe difficultyof thedi&overy,

is the great variety of waysin which the imperation of a lawmay be coaveyed–the great

variety of forms which the imperative partofa lawntâymdi&t'iminately anume: fbcf)~

moredirectîy, fomelefs direcMyexpre~ve of the imperative quality. ?~M.& ~~M/.

Let M man ~M/. J~<C ~?M/ be ~KK~0 ~aM)' M~Kjleal,

~KM~'f~yoand fo. Stealing<Jwhere a mandoesfo andfo the punifhmentfor ~M//X!g-

/0 a~a. ?"o~<M, fo and fo named, and fo and ib eonRituted~,belongtbe cognizanceof

/w,<'a~y~f~ e~ viz.~?M/~–and &on. Thefe are but part of a multitudeof forms

of'words5in anyof which the command, by whichtteatingis prohtbtted, might equallybe

couched andit is tManiM to what adegree, in fomeof them,the imperative quality is

clouded andconcealed fromordinary apprehenfion.
After this explanauon, a gênerai propoCttonor two, that may be laid down, may help

to affordfome little infight into the Hru6turcand contentsof a compleatbody oflaws.~–So

manydiSefent&rtsof~afMcrcâted, fo m&nydtH'erentlaws of the coercivekind: {b

manyM<cM takenoutof the descriptionsof thofeoifënces,<bmanylawsof the difcoer-

<-zt/~kind.

To c!afs e~Mf~as hath beenattempted to be donc m the preceding chapter, is thcre-

fore to clafs /atf.f.- to. exhibit a compleat catalogue of all,the offencescreated by !aw,

including the wholemafsof expofitory matter neceffaryfor fixing and exhibiting thé im-

port of the terms contained in the lèverai laws, by which thofe offencesare re<pe&ive!y

~reated, would,be,to exhibit ~compleat cotle~ion ofthelaws in force: in a word, a

compleat body of !aw; a~~M~'os, if fo it might be termed.

From the obfcurityin which the limits of a law, and the distinctionbetwixt a lawof

the civil or Hmpiyimperative kind and a punitory law~are naturally involved, refuits

the obfcurity of the limits betwixt a civil and a penal code,betwixt the civil branch of thé

lawand the penal.

Thé queftion, ~A~~af/j' total ma/t c/tT/~Ma~f?' ~/esy/p civil /<?~f~,

fuppofesthat divers political Rates, or at Icalt that fomeonefuch

Rate, are to be found, having as well a civil code asa penal code, each of them comp!eat

in itskind, and markedout -bycertain limits. But no CMfuchitate has ever yet exined.

To put a queftion to which a true anfwer can be given, wemuit fubUItnteto the fore..

going quefUon.~Mttefuchoneas that which follows

Suppofe two maHesof legiflative matter to be drawn up at this time of day, the one

under the name of civil code, the other of a penal code, each meantto be compleatin

its kind–in what general way, is it natural to fuppofe, that the different forts of matter,

as abovedi&mgurthed,wouldbe diftributed betweenthem t
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To this queftionthe followinganfwerfeemslikely to come as near as any other to thé

truth.

The~~7codewoa!dnot conC&.ofacoUecUonofcivil laws~eachcompleatin itfelf, as

well as clear of all penaLones

Neither wouldthe penalcode (uncewehave feen that itfM/</not) conSftofaa colleélion

of punitive laws, each, not only compleat in itfelf, but clear ofaH civil -ones. But

Thé civil code wouldconfiftchieflyof mere maiïesof expofitory matter. The impera-

tive matter,. to which thofe maf!esof expofitory matter refpecHveiyappertained, would

be fbund-not in that fame- code-not in the civil code-nor in a pure Rate, free fromatt

admixture of punitory laws; but in the penal code-in a &ateof combination–involved~.

in manner as above explained, in fo many.correfpondent pnnitory laws..

The penal code then wouldconM principally of punitive laws, involving thé impe'

rative matter of the whole number of civil laws along with whichwould probably alfo

be found.various maffes of expofitory matter~ appertaining,.not to the civil, but to the.

punitory laws. Thé bodyof pénal !aw~enac~edbythe Empre~-Q~een Maria Therefa~-

agrees pretty well with this account.

Thé mafs of'legiflative matter pubMfhed in French as-well as German, under the

aufpices of Frederic the IId. of PruSIa, by the name of Code Frederic, but never efta-

Mifhedwith forceof law*, appears, for exampte, to bealmoftwholîy compofedofmaHesf

of expofitorymatter, the relation of which to any imperative matter appears to have been.

but very imperfe<3']yapprehonded.

In that.enormousma&of confuSonand Incon&Heney,the-antient Roman, or: M it 1$

termed,by wayof eminence, the civil law, the imperative matter, and even all traces of'

the imperative charaéter, feem at laA to have been fmothered in the expofitory. ~/?p
had been the language of primzval fimplicity ~hadbeen the language of the twelve

tables. By the time of JofMnian(fo thick wasthé darkn<Jsrai<edby cloudsofeommen-

tators) the penal lawhad been erammedmto an odd corner of the civil-the wholecata.-

iogueûfo~ences, and.ëvenof crimes, layburied under a heapofc~'<M~–'n; wttshid

in B~/s/M–and the original ~o hadtransformed itfelf intovidetur, in the mouthsevenof

the moftdefpotic (bvereigns~

Among the barbarous nations that grew up out of the ruins of the Roman Empire,

I<aw,emerging fromunder the mountain of expofitoryrubbifh, reanumed fora while the

language of command and then file had fimplicity at leaft, ifnothmgeUe~ to recom-

mend her.

Befides the civil and thé penal, every compleat bodyof law muft contain a third

branch, the foM/?<~<<c~

The confUtutiona!branch is chieflyemployedIn conferring, on particular c!aHesof per-

fons,po.-wer.to be exereitedfbr-the good ofthe wholefociety, or of confiderableparts of

it, and.prefcribing duties to the perfonsinveiled with thofepowers.

The powersare principaUyeonHituted,in the firftinftance, by difcoer<*Iveor permiulve

law:, operating asexceptions to.certainlawsof the coerciveor itnperative~dnd. Initance

Mirabeaufurla MonarehioPrunietme)Tom.v. Liv.8.p. ïtj,.
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tax-gatberer, asfueh, may, on fueh and fuch an eff~oa, if~&~ ~a~&~ /~M~v, 'M'<!K/

any other TtTLE.

The duties are created by imperative laws, addreffed to the perfons on whom the

powers are conferred. Inftance 0~t«-~ «~~f~ eff~oa, M~< a ~.f-r

fhall take ~f~ an' ~!«-~things. Such a~~Kf~ ~K~j~a/A fuch and fuch a f~, M%~

~t'c~j~ andlo c~M~n~ to hanged.

The parts which perform the fnnûton of indicating who the individuals are, who, in

everyca~e, (hati be confidered as belonging to thofe claffes, have neither a perm:<!ive

comptexion, nor an imperative.

They are fo many maffes of expofitory matter, appertalning in common to all !aws~

into the texture of which, the names of thofe clalfes of perfons have occasion to be in~erted.

laftance imperative matter :–Z~ the judge caufe 'n)~M'!«r, in due fca)~ of law, M con-

~<S~ c/M/Mg', hanged. Nature of the expofitory matter :–Who is the perfon

meant by the word_/«~ He who has been /K~f/?~ with that office in fuch a manner

and in refpeS of whom no event has happened, of thé number of thofe, to which the eSect

is given, ofreducing him to the condition of one divefled of that ofiace.

Thus it is, that one and the fame law, one and the fame command, will have its matter

divided, not only between two great codes or main branches of the whole body of the

laws, the civil and the pénal, bmamong&three fuch branches, the civil, the penal, and

the conAitutiona!.

In eountries.-where a gréât part of thé law exifts in no other fhape, than that of what in

Eng!and is called common law, but might be more expreffively termed judiciary, there

maâ be a great multitude of laws, the import of which cannot be fufficiently made out

fbrpracUce, without referringto this common law, for more or lefs of the expofitory mat-

ter belonging to them. Thus in England the expofition of the word ~f, that bafis of

the whole fabrick of the lâws of property, is no where elfe to be found. And, as uncer-

tainty is ofthe very effence of every particle of law fo denomina.ted.(for the infiant it is

cloathed in a certain authoritative form of words it changes its nature, and paHes over ta

the other denomination) hence it is that a great part of the laws in being in fuch countries

remain uncertain and incompleat. What are thofe countries ? To this hour, every one

on the furface of the globe.

Had the. fcience of architecture rro fixed nomenclature belonging. to it-were there

no {ettled names for dIHIngui&ing. the different forts of buildings, nor the different parts

of the <amebui!ding from each other-what would it be ? It would be w)iàt the fcience of

legiHadon, confidered with reipect to its/~M, remains at présent.

Were there no architech who could diftinguKh a dwelling-hou~e from a barn, or a

fide-wall from a cieling. what would architecte be ? They would be what atl leginators

are at prefent.

From this very flight and imperfeét I!cetch, may be coUected not an anfwer to the

queRions
in the text but an intimation, and that but an imperfect one, of the courfe to

be taken for giving fuch an anfwer and, at any rate, ~bme idea of the difficulty, as well

Mofth&neceiEty, of the ta&.
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If it werethotight necéffary torecur to experience for proofs of this difficulty and this

neceiEty, they need not be long wanting.

Take, for infiance, tb many welt-meant endeavours on the part of popular bodies, and

fbmany well-meant recommendations in ingénions books, to reftrain fupreme reprefenta-

tive affemblies from making laws in fuch and fuch cafes, or to fuch and fuch an e<Fe6t.

Such laws, to anfwer the intended purpofe, require a perfec): maftery in the fcience of law

confidered in refpeeii of its form-in the fort of anatomy fpoken of in the preface to this

work but a perfeet, or even a moderate inïight into that fcience, would prevent their

being couched in thofe )oo(e and inadéquate terms, in which they may be obferved fo fre-

quently to be conceived as a perfe~t acquaintance with the dilates of utility on that

head would, in many, if not in moll, of thofe initances, difcounfel the attempt. Keep

to the letter, and in attempting to prevent the making of bad laws, you will find them

prohibiting the making of the moft neceffary laws, perhaps even of all laws quit the

letter, and they exprefs no more than if each man were to fay, /~M~ become~/e

~/a'<'?afc/ as y/'M as r~ co~rs~ any fc/ 'tu~/f~ is sof my MM~.

Of fuch unhappy attempts examples may be met with in thé legiflation of many

'nations but in none more frequently than in that newly-created nation, one of the moA

enlightened, if not the moft enlightened, at this day on the globe.

Take, for inftance, the DM~Mf" c/ enaQedby thé ftateof North-Carolina

in convention, in or about the month of September, 1788, and faid to be copied, with a

fmal! exception, from one in like manner enaeted by the Hâte of Virginia

The following, to go no farther, is the iirH and fondamental article

That there are certain natura.1 rights, of which men, when they form a focial com-

«
paN:, cannot deprive or diveft their poiterity, among which are the enjoyment bf life

and liberty, with the means of acquiring, poi!eCing, and protecUng property, and

purfuing and obtaining happinefs and fafety."

Not to dwell on the overfight of confining to pofterity thé benefit of the rights thus de.

clared, what follows? That-as againft thofe whom the protection, thus meant to be afford.

ed, Inclodes–every law, or other order, ~?/~a a man of the enjoymentc/' life cr/Y)',

is void.

Therefore this is the cafe, amongftothers, with every coercive law.

Therefore, as againft the perfons thus proteûed, every order, for example, to pay

money on the fcore of taxation, or of debt from individtial to individual, or otherwife,

is void for the e(fe<~of it, if complied with, is to deprive and <T~ him," /t-a ~K/c,

of the enjoyment of liberty, viz. the liberty of paying or not paying as he thinks nroDer ·

not to mention the fpecies oppofed to imprifonment, in the event of fuch a mode of coer-

cion's being reforted to likewife of property, which is itfelf a « means o/' <!<'ya/)o/

~o/f~<~g' property, and a/«r/ï< and c~~c/fg' ~~)/~?/r a'«~f<y."
>Y

'l'herefore alfo, as againft fuch perfons, every order to attack an armed encmy, in

time of war, is alfo void for, the necetTaryeSect of fuch an order is, to deprive {bmc

of them of the enjoymentof life."

Recherches fur les Etats-Ums, Svo. i~SS, Vot. I. p. 158.
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Leaningon hts elbow, in an attitude'of profound andMemn méditation,

"M~ ethings there are," (exclaimed the dancing-maHer Marcel,) in a tninuet

'–May we now add ?–<a a law.

The Virginian Declaration ofRights, faid, in the French work above quoted, tohavebeenenacted

the ift of June, t?76, is not inferted in thé publication entitled T~ Conflitutionsof the ~o'a/ M<~m~M<

~t)<at~«)-tfs,&c." P~e~~ m'~o/'CM~r~: F&7f)<&~&M~m«~. Xe-M!<i)r ~<o<e<!f!a/-

~A, London, 17~ though that publication contains the form of government ena<Ked in the famé con-

vention, between the 6th of May and thé 5th of Juty in the fame year.

But in that fame publication is contained a .D~r~Mt of Rights, of the province of ~a~t~~tj, dated in

thé ears 177~ and 1780, which in its firft article is a little fimitar alfo one of the province of fca~

f~M, dated between Juiy i~th and SepteMber zSth, iri which the fimilarity is rather more confiderable.

Moreover, the famous Dec/atmno/'TK~Mf/Mcc, publifhed by Congrefs Yuly rth '776, af[er a pream-
bttlar opening, goes on in thefé words ~e hold~f ~!<~j to ~M'M/ all menare created<~a/
that they are enduedby the creator ~A certainMm/ima~~r;~4<j that ;o/, are life, liberty, t;~ ~< pur.

~M't)/'~a~M~

T!;e Virginian Declârationof Rights is that, it feems, which claims the honour of having ferved as a

model to thofe of the other Provinces and in refpeét of the above ieading article, at leaft, to the above-

mentioned gênerai Déclaration of Independency. See Recherches, &c. I. 197.

Who can help lamenting, that fo rational a caufe fhould be refted upon resfsns, fo mueh Stter td bs-

get objections, than to remove them ?

But with men who are uiianirnous and hearty about meafures, nothing fo weak but may pafs in thé

character ofa )'Mj&x; nor is this the firft. inftance in the'worid, where the concluHOn has fnpportcd thé

premifes, in~ead of thé premifes the conchMion..

JM of the. ConcludingNote and of the

The above-mentionedconfequencesmay <)ifncefor examples, amonga an end!e(s trMn

of Ëmilar ones




